December 4, 2007

Joseph Williams-Bey

DOC #910763

Indiana State Prison

Po Box 41

Michigan City, Indiana 46361

Re:  Formal Complaint 07-FC-338; Alleged Violation of the Access to Public Records
Act by the Elkhart City Police Department

Dear Mr. Williams-Bey:

This advisory opinion is in response to your forraamplaint alleging the Elkhart City
Police Department (“Department”) violated the Accés Public Records Act (“APRA”) (Ind.
Code 5-14-3) by denying you access to a video daegrof your arrest on May 10, 2003. 1t is
my opinion the Department did not violate the AP®RAen it denied your request.

BACKGROUND

In your complaint you allege you submitted a retjg@eghe Department on October 16,
2007 and more than 25 times prior to that for ayaafgthe video recording of your arrest on May
10, 2003. You allege the Department did not redptm your request. You mailed this
complaint on October 29, and | received it on Nolven®b.

The Department responded to your complaint by rledeged November 5 from City
Attorney Lawrence Meteiver. Mr. Meteiver indicates received your request on October 11
and responded on October 18. Mr. Meteiver indg#ie denied your request but provided the
information required to be provided by I.C. 85-1%-3

ANALYSIS

The public policy of the APRA states, "(p)rovidimersons with information is an
essential function of a representative government an integral part of the routine duties of
public officials and employees, whose duty it igptovide the information.” I.C. 85-14-3-1. Any
person has the right to inspect and copy the pubkkords of a public agency during regular



business hours unless the public records are eedefpom disclosure as confidential or
otherwise nondisclosable under the APRA. I.C. 8843(a).

The Department is clearly a public agency for thgppses of the APRA. I.C. 8§85-14-3-2.
Accordingly, any person has the right to inspea aopy the public records of the Department
during regular business hours unless the publiordsc are excepted from disclosure as
confidential or otherwise nondisclosable underARRA. I.C. 85-14-3-3(a).

A request for records may be oral or written. 185-14-3-3(a); 85-14-3-9(c). If the
request is delivered by mail or facsimile and tgerey does not respond to the request within
seven days of receipt, the request is deemed demi€d 85-14-3-9(b). If a request is made in
writing, the public agency may deny the requeshdé denial is made in writing and the denial
includes a statement of the specific exemptionff)aizing the withholding of all or part of the
public record and the name and title of the perssponsible for the denial. 1.C. §85-14-3-9(c).

A public agency may except from disclosure at thiscrdtion of the agency
“investigatory records of law enforcement agentiebC. 85-14-3-4(b)(1). An investigatory
record is one that is compiled in the course oinaestigation of a crime. 1.C. 85-14-3-2(h). A
video recording could be an investigatory recorcadaw enforcement agency, so long as the
recording involves a criminal investigation.

The investigatory records exemption also stateywiier, certain law enforcement
records must be made available for inspection amying as provided in section 5 of this
chapter.” 1.C. 85-14-3-4(b)(1). Section 5 setsthe specific types of information that must be
made available for inspection and copying relatedrt arrest but does not require any recording
of the arrest to be disclosed. I.C. §5-14-3-5.

Here the Department has indicated it has providad the information required to be
provided by Section 5 of the APRA. The Departmadicated it denied your request for a copy
of the video recording. So long as the Departnagitated the statutory authority for denial in
the response to you, and the denial was based @nntlestigatory records exception, the
Department did not violate the APRA by denying yoegquest.

CONCLUSION

For the foregoing reasons, it is my opinion the &apent did not violate the Access to
Public Records Act when it denied you access topy of the video recording of your arrest.

Best regards,

Lo tittles flead

Heather Willis Neal
Public Access Counselor

cc: Lawrence Meteiver, Elkhart City Attorney



Pamela Westlake, Elkhart Chief of Police



